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VIRGINIA PORT AUTHORITY 
— ACQUISITION EXEMPTION — 

NORFOLK AND PORTSMOUTH BELT LINE RAILROAD COMPANY 

MOTION TO DISMISS 
VERIFIED NOTICE OF EXEMPTION 

I. INTRODUCTION 

Comes now the Virginia Port Authority ("VPA") and moves the Surface Transportation 

Board ("STB" or "Board") to dismiss the Verified Notice ofExemption that VPA has filed in 

this proceeding. As more fully explained herein, this Motion to Dismiss ("Motion") is being 

filed simultaneously with VPA's Notice ofExemption to establish that VPA's acquisition firom 

the Norfolk and Portsmouth Belt Line Railroad Company ("Belt Line") ofa 5,700 foot length of 

railroad line and associated right-of-way between a point on Belt Line's track known as West 

Junction westward and across Hampton Boulevard to a point of coimection with VPA track on 

VPA property, all located on Sewell's Point in the City of Norfolk, Virginia (the "Line) (1) does 

not require STB authorization under the line of precedent beginning with Maine, DOT—Acq. 

Exemption, Me. Central R. Co.. 8 LCC. 2d 835 (1991) {"State of Maine"), and (2) that VPA will 

not become a rail common cairier as a result ofthe transaction. For the reasons set forth herein, 

VPA respectfully requests that the Board give expedited consideration to this Motion and rule on 



it on or before August 1, 2011. The Belt Line has authorized VPA to represent that Belt Line 

does not oppose this Motion. 

n . BACKGROUND 

The Belt Line commenced operations at Hampton Roads in 1898, having been formed by 

eight line-haul raiboads. As a result of various industry consolidations, Norfolk Southem 

Corporation ("NSC") presently owns about fifty-seven percent of the Belt Line and CSX 

Corporation ("CSX") owns about forty-three percent. Tlie Belt Line is a common carrier 

railroad that performs fireigjht rail service and terminal switching operations over its 36 miles of 

track, and over additional tracks of other railroads via trackage rights. It primarily links 

commerce around the Hampton Roads deepwater ports firom Sewells Point in the City of 

Norfolk, Virginia to Portsmouth Marine Terminal in the City of Portsmouth, Virginia, including 

the Southem Branch of the Elizabeth River. The Belt Line interchanges trafiic with both of its 

owners, and the Bay Coast Railroad and the Cliesiqjeake and Albemarle Raiboad. The Belt Lme 

serves approximately 24 industries located in the cities of Norfolk and Portsmouth. 

VPA was established in 1952 as a political subdivision ofthe Commonwealth of Virginia 

for the purpose of stimulating commerce of the ports of tfie Commonwealth, promoting the 

shipment of goods and cargoes througih the ports, improving the navigable tidal waters within the 

Commonwealth, and in general perfi)rming any act or function which may be useful in 

developing, improving, or increasing the commerce of the ports of the Commonwealth. VPA 

owns and is responsible for the operations and security of three marine terminals: Norfolk 

Intemational Terminals ("Nrr*), Portsmouth Marine Terminal ("PMr"), and Newport News 

Marine Terminal ("NNMr*), and an inland intermodal facility, the Virginia Inland Port ("VP") 

located in Front Royal, VA. Additionally, in July of 2010, VPA executed a 20-year lease with 



APM Terminal North America ("APM"), allowing VPA to assume operations at APM's facility 

in Portsmouth, Virginia. These facilities primarily handle import and export containerized and 

break bulk cargoes.' 

VPA's total volume of container traffic has increased annually for the past eleven years. 

In 2010, 1.895 million twenty-foot equivalent units ('TEUs") were handled by the port. This 

annual growth is expected to continue. To meet the increased volume of container traffic, VPA 

has developed a multi-faceted strategy to increase the capacity and efficiency ofits terminals. As 

the only VPA-owned terminal with "on-dock" rail service, NTT handles the vast majority of 

intermodal container traffic flowing through the Port. However, intermodal expansion is limited 

by the size and configuration ofthe existing rail yard, which has reached maximum capacity. 

The Belt Line presently owns an approximately 33.5 acre parcel of real property adjacent 

to NTT on Sewells Point in the City of Norfolk, Virginia ("Sewells Point Property"). This 

property includes a segment ofthe Belt Line's maiidine track over which it provides contract and 

common cairier freigiht rail operations to VPA and other rail shippers in the Sewells Point area. 

The track segment at issue runs across the property in an east-west direction ttom a point on Belt 

Line's track known as West Junction across Hampton Boulevard to a point of connection with 

VPA track on VPA property, a distance of approximately 5,700 feet, located on Sewell's Point in 

the City of Norfolk, Virginia (the "Line). See Exhibit A to this Motion. As part of its 

infirastmcture improvement project, VPA desires to acquire the Sewells Point Property, including 

' Virginia Intemational Terminals, Inc. ("VTT"), a non-stock, nonprofit corporation 
operates all the marine terminals owned by VPA. VIT operates the state-owned ports through a 
Service Agreement with VPA. The organizational stmcture of VIT provides it with the ability to 
enter into contracts with union labor (prohibited by state agencies under state law), negotiate and 
enter into contractual relationships with ship lines and others, and more efficiently manage the 
flow of traffic at the marine terminals. 



the rail assets comprising the segment of Belt Line's main line, but not the common carrier 

obligation attached to that line. VPA's acquisition of the Belt Line's property will allow it to 

enhance operations of NTT by expanding train assembly and movement capacity, improving 

raiboad access and routing, and increasing operating efficiency. A key component of the 

infirastracture enhancement project is VPA's constraction of a rail yard on the Sewells Point 

Property that will connect to the Belt Line's main line, and which will be managed by VPA and 

vrr. 

The infrastracture project is essential to the NTT overall strategy of increasing the annual 

volume of containers moved by rail fit)m 250,000 TEUs to over 500,000 TEUs. It will also 

provide N H with the cq)ability to assemble full 6,000 foot long trains. Railcars with loaded 

containers are staged in 2,000 foot long segments, and trains are assembled with three segments 

forming a 6,000 foot long train. Due to real property constraints, NTT presently lacks 

unintemipted track length to assemble a full 6,000 foot long train. VPA's acquisition of the 

Sewells Point Property will provide this capability, and the newly-constructed rail yard will have 

the capacity to accommodate five additional 2,000 foot long train segments for rapid assembly of 

additional trains. The property acquisition is related to efforts to ameliorate two at-grade rail 

crossings at key choke-points into VIT. 

After VPA's acquisition of the Sewells Point Property, the Belt Line will continue to 

provide common cairier rail operations over its main line pursuant to a retained exclusive 

easement described more fiilly below. These operations will be enhanced and improved by the 

rail tracks and yard to be constracted and operated by VPA connected to the BeU Line main line. 

For example, as part ofthe acquisition, VPA has agreed to constract and make available to Belt 

Line, on a 24 hour 7 days a week basis, a side track for the use by Belt Line for locomotive "run-



around operations" as part ofits provision of common carrier rail operations. See Section 4 ofthe 

proposed Operating Agreement. 

VPA's acquisition of the Sewells Point Property is being accomplished through three 

separate instruments, final drafts which are attached hereto as exhibits: a Real Estate Purchase 

Agreement (Exhibit B, the 'Turchase Agreement"); a Deed (Exhibit C); and an Operating 

Agreement (Exhibit D).^ All ofthe foregoing instruments have been prepared, in part, to ensure 

that the Belt Line will retain an exclusive, permanent, and irrevocable rail fi^igjht easement to 

provide common carrier operations on and over the l ine, and to ensure that VPA will not 

unreasonably interfere with, or restrict the Beh Line's common carrier fireight operations over the 

Line. 

Specifically, the proposed Purchase Agreement provides that Belt Line reserves for itself 

and its successors a permanent, irrevocable, exclusive and assignable freight operating easement 

and associated right-of-way for purposes of (1) providing rail freight services to existing and/or 

fiiture customers, (2) permitting Beh Line in its sole discretion the assignment of fireight 

operating rigjhts over the Line to third party common carriers and their successors, and (3) 

providing for the modification, repab, removal or maintenance of existing industrial lead tracks 

or side tracks attached to the Line See Section 25(a) ofthe proposed Purchase Agreement. The 

Piurchase agreement further provides that VPA "neither has the intention nor will have any right, 

to hold out, or permit, or license any other party to hold out to provide rail service as a common 

carrier on the Line . . . . " See Id., at Section 25(c). The Deed contains the same reservation and 

acknowledgment. See Subsections (a) and (b) of the Deed. Similarly, the proposed Operating 

Agreement provides that "Belt Line has retained a permanent, irrevocable, and exclusive 

Key exhibits to each document are also attached. 



easement to continue to provide common carrier freight rail service over the main line track and 

associated right-of-way being conveyed." See page 1 ofthe proposed Operating Agreement. It 

further provides that while VPA will be responsible for maintaining and dispatching the Line in 

coordination with Belt Line, and VPA will have the right to conduct some rail operations on the 

line, VPA will not "hold itself out as a common carrier by rail and VPA's usage ofthe track shall 

not unduly interfere with the nature and timing of Belt Line's freight rail operations over the 

Line." See Section 3.2 ofthe proposed Operating Agreement. 

Applying the State cf Maine case law discussed in the following section to the material 

facts ofthis transaction, it is clear that this transaction does not require STB approval and does 

not confer common cairier status upon VPA. 

HL DISCUSSION 

Pursuant to 49 U.S.C. § 10901, the Board has exclusive jurisdiction over the acquisition 

ofa railroad line by a non-carrier (including public entities such as VPA), where common cairier 

rights and obligations also are being transferred ("Section 10901"). State of Maine at 836-837. 

However, where "no common cairier rights or obligations are being transferred" the Board does 

not impose the underlying common carrier obligation on the purchaser and Board authorization 

is not required for the transfer of assets. /</. at 837. The STB (like its predecessor, the Interstate 

Commerce Commission ("ICC")) examines the specific circumstances ofthe transaction, and the 

rights being transferred. See STB Finance Docket No. 32374, Los Angeles County 

Transportation Commissiort—Petition for Exemption—Acquisition from Union Pacific Railroad 

Co.. (Served July 23, 1996). In a typical line acquisition under Section 10901, the acquiring 

entity obtains an interest sufficient to provide common cairier rail service, and that interest is the 

basis for the Board's jurisdiction. STB Finance Docket No. 33889, The State of Texas (acting by 



and through the Texas Dept. of Transp.)—Acquisition Exemption—West Texas & Lubbock 

Railroad Co. (Served March 6,2001). 

Applying ICC precedent, the Board has held that under certain circumstances, it will not 

exercise jurisdiction over a non-carrier's acquisition of a raiboad line, and that the acquisition 

does not confer common carrier-status upon the non-carrier. See STB Finance Docket No. 

33876, State af Georgia. Dept. of Transp.—Acquisition Exemption—Georg^ Southwestern 

Railroad. Inc., (Served July 7, 2000) (applying State of Maine.) In State of Maine, the Maine 

Department ofTransportation ("MDOT"), acting on behalf of the State, sought an exemption to 

acquire certain raiboad physical assets firom Maine Central Railroad Company ("MEC), subject 

to MEC's retained easement for conmion cairier railroad operations. MDOT desired to acquire 

the line's rail assets for potential mass transit use. MEC retained a permanent easement, 

including rights to operate, maintain, and renew the line. As a result, MDOT's acquisition of ttie 

line's assets did not impair freight railroad operations. The ICC determined that the transaction 

did not transfer common cairier rigihts or obUgations to MDOT because MEC 

retained the common cairier obligation through the permanent and unconditional easement, 

could still fulfill its common carrier obligations, and operations could not be ceased without ICC 

approval. Thus, the ICC found "MEC has both the intent and unconditional ability to continue to 

assume and exercise its common cairier rights and obligations. Under these circumstances we 

can see no reason to impose upon the purchaser of the underlying rail assets an additional 

common cairier obligation." State of Maine. 81.C.C.2d at 837. 

The STB has consistently upheld the policy and rales established in State of Maine. For 

instance, in STB Finance Docket No. 35312, Massachusetts Department ofTransportation -

Acquis. Exemption - Certain Assets of CSX Transportation. Inc. (Served May 3, 2010); affd , 



Brotherhood of Railroad Signalmen v. STB. 638 F.Sd 807 (D.C. Circuit 2011) {"MassDOr\ 

two labor unions requested that the STB reexamine the decision of the ICC in State of Maine. 

The labor unions argued that the agency's inteipretation of Section 10901 was wrong because: 

(1) the physical assets of a rail line caimot be separated firom the fireight line operating rigihts and 

common carrier obligation, (2) the sale to a non-carrier of a track, track bed and other physical 

assets used to provide rail service requires the STB's approval, whenever the purchaser is 

responsible for maintaining and dispatching the line, and (3) State of Maine is contraiy to judicial 

precedent.. Those arguments did not convince the Board that its "longstanding interpretation of 

Section 10901 as reflected in State of Maine is impermissible." Id. at 5. The Board fiuther found 

that the unions did not submit evidence or arguments to undermine the applicability of State of 

Maine, and have not "offered sufficient policy considerations to cause the Board to consider 

other permissible readings of Section 10901." Id. Specifically, with respect to the argument fiiat 

where a purchaser is responsible for maintaining and dispatching the line the sale of the line 

requires the STB's approval, the Board reiterated its prior determinations that "the public agency 

may assume responsibility for maintaining the line and dispatching fireight operations if the 

operating procedures are reasonable and do not discriminate against freight service, and if the 

freigiht carrier has the right to inspect and to request prompt repair of any track defects." Id. at 

10.̂  

^ See e.g. Fla. Dep't of Trans. - Acquisition Exemption - Certain Assets of CSX Transp. 
Inc., (Served December 15,2010), at 9, n. 17; Metro Reg 7 Transit Auth. - Acquis. Exemption -
CSXTransp.. Inc., FD 33838, slip. op. at 2 (STB served Oct. 10,2003); Sacramento-Placerville 
Transp. Corridor Joint Powers Auth. - Acquis. Exenq>tion - Certain Assets ofS. Pac. Transp. 
Co., FD 35258, slip. op. 2 (STB.served Oct. 28,1996); Los Angeles County Transp. Comm 'n -
Pet. For Exemption-Acquis, fi'om Union Pac. RR., FD 32374 slip. op. at 2 (STB served July 
23,1996). 



In sum, the STB has consistently applied the rales established in State of Maine and its 

progeny, that an entity may acquire the physical assets of a rail line without becoming a carrier 

when the seller retains sufficient interest to operate on the line and to conduct common carrier 

freight rail operations without undue interference firom the purchaser. Therefore, as the STB 

clarified, "[A]8 long as the transferor retains . . . the common cairier rights and obligations along 

with sufficient contractual rights to meet those obligations, the acquisition ofthe right-of-way is 

not a transaction requiring Board authorization." STB Finance Docket No. 35128, The Port of 

Seattle—Acquisition Exemption—Certain Assets of BNSF Railway. Inc., 2008 STB Lexis 616, 

*8-9 (Served Oct. 27, 2008). If an acquisition of a rail line is subject to the existing operating 

interests o fa common carrier and the acquiring entity does not gain the ability to unreasonably 

interfere with the incumbent carrier's operations, then acquiring entity does not become a 

conunon carrier subject to Board jurisdiction. 

The transaction described herein is similar in all material respects to the transactions at 

issue in the decisions discussed above except that VPA does not intend to conduct any commuter 

rail operations over the Line. VPA will acquire certain real property and rail assets firom the Belt 

Line, but it does not desire, and therefore will not acquire any rigiht to conduct common carrier 

rail operations, or to control the Belt Line's common carrier freight operations. Pursuant to the 

reservation set forth in the Deed, the Real Estate Purchase Agreement and relevant portions of 

the Operating Agreement, the Belt Line will have and maintain the exclusive right to continue to 

provide or permit conunon carrier rail freight service on the common cairier line of rail being 

conveyed. Neither VPA nor any other person or entity (other than the Beh Line's third party 

operator or assigns) will be permitted to provide any type of freight rail service on the line. 

VPA's acquisition ofthe Line will not constitute an acquisition of a line of railroad subject to 



STB jurisdiction, and VPA's ownership interest in the Line will not make it a common cairier 

subject to STB jurisdiction. 

IV. EXPEDITED HANDLING REQUESTED 

VPA requests that the Board rule on this Motion expeditiously, by August 1, 2011. A 

raiing on or before August 1, 2011 is necessaiy to enable VPA to meet certain deadlines 

affecting the purchase ofthe Belt Line track described hereinabove and the associated 33.5 acre 

parcel of land. Specifically, VPA is the recipient of grant funds fiom the Virginia Department of 

Rail and Public Transportation (DRPT) for the constraction of a new rail yard on the property 

once it is acquired. As stated above, part of the constraction entails the constraction of a side 

track for the use of the Belt Line for locomotive run-around operations as part of its retained 

easement to continue to provide common carrier rail operations over the track being conveyed. 

However, in order for VPA to receive these fimds, the planned constraction must be completed 

by October 2011. In order to meet this October deadline, VPA must become the owner ofthe 

property and track and to begin constraction no later than August 2,2011. 

10 



V. CONCLUSION. 

For the reasons set forth above, VPA respectfully requests that the Board dismiss its 

Verified Notice ofExemption for lack of jurisdiction. 

Respectfully submitted. 

Jeffrey R. Allen 
Assistant Attomey General 
Transportation Section 
Office ofthe Attomey General 
900 East Main Street 
Richmond, Virginia 23219 
Tel: (804) 371-7763 
Fax:(804)786-1726 

(^!Ur>*uu UJ . L U J i ^ 
Thomas W. Wilcox 
Svetlana Lyubchenko 
GKG Uw, P.C. 
1054 31st Street NW, Suite 200 
Washington, D.C. 20007 
Tel: (202) 342-5248 
Fax: (202) 342-5222 

Special Counsel to 
the Virginia Port Authority 

Dated: June 21,2011 
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Exhibit B 

REAL ESTATE 
PURCHASE 

AGREEMENT 



FINAL DRAFT 

REAL ESTATE PURCHASE AGREEMENT 

THIS REAL ESTATE PURCHASE AGREEMENT ("Agreement") is dated this d̂ay 
of , 2011, by and between NORFOLK AND PORTSMOUTH BELT LINE 
RAILROAD COMPANY, a Virginia cotporation ("Seller"), and VIRGINL\ PORT 
AUTHORITY, a political subdivision ofthe Conunonwealth of Virginia ("Purchaser"). 

For and in consideration ofthe mutual covenants herein set forth, it is agreed as follows: 

1. Agreement to Sell and Convev. 

Seller hereby agrees to sell and convey to Purchaser and Purchaser hereby agrees to 
purchase firom Seller, subject to the terms and conditions hereinafter set forth, all of that certain 
parcel of land lying and being situated in the City of Norfolk, Vbginia, containing approximately 
thirty three and one-half (33.5) acres, and being more particularly described on Exhibit A. 
attached hereto and made a part hereof, together with the following: 

a. All railroad fixed assets, includmg but not limited to tracks, switches, crossing 
gates and other mechanical equipment, and improvements situated thereon; 

b. All and singular the rights and appurtenances pertaining thereto, including any 
right, title and interest of Seller in and to adjacent streets, roads, alleys, access easements and 
rights-of-way, and any raiboad fixed assets of Seller situated thereon; 

c. All fixtures, equipment and machinery located on, attached to, or used in 
connection with any buildings and/or other improvements situated thereon; and 

d. Such other rights, interests, and properties as may be specified in this Agreement 
to be sold, transferred, assigned or conveyed by Seller to Purchaser. 

The parcel of land described on Exhibit A, togedier with the buildings and other improvements 
thereon, and the rig}its, interests, fixtures, personal property, access easements, and other 
properties described above,, are collectively called the "Premises." 

2. Purchase Price. 

Seller shall convey to Purchaser and Purchaser shall purchase firom Seller the Premises 
for a purchase price of Five Million One Hundred Thousand Dollars ($5,100,000.00) (ttie 
"Purchase Price"). Payment of the Purchase Price, less any deductions herein authorized, shall 
be by cashj wire transfer or check firom Purchaser, delivered to the Settlement Agent (hereinafier 
defined) at Settlement (hereinafier defined), with disbursement to Seller upon recordation ofthe 
Deed. 

-1-
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3. Deposit. 

Upon fiill execution ofthis Agreement, a deposit often dollars ($10.00) (the "Deposit") 
shall be delivered by Purchaser to and held by LandAmerica Lawyers Title Insurance 
Corporation, Richmond, Virginia, as settlement agent (the "Settlement Agent"), at which time 
the Deposit shall be paid over to the Settlement Agent and deposited into the Settlement Agent's 
escrow account. Upon default hereunder or upon any cancellation of this Agreement, the 
Deposit shall be paid to the person or entity lawfully entitled thereto pursuant to law or otherwise 
as expressly provided in this Agreement. ^ 

4. Environmental Matters. 

a. Except as may be set out in an addendum attached hereto or set forth in a Phase 1 
Environmental Site Assessment report dated April 2005 prepared by Malcolm Pimie for VPA, a 
September 24,2008 letter to VPA updating the 2005 report, and any other environmental report 
in possession of VPA, Seller warrants and represents that to the best of Seller's knowledge, 
information and belief, there have never been, nor are ttiere now, any underground storage tanks 
on the Premises; nor has there been any activity on the Premises which has been conducted, or is 
being conducted, except in compliance with all statutes, ordinances, regulations, ordere, pennits 
and common law requirements conceming (1) handling and/or rail transportation ofany toxic or 
hazardous substances, (2) discharges of toxic or hazardous substances to the air, soil, surface 
water or groundwater, and (3) storage, treatment or disposal ofany toxic or hazardous substances 
at or connected with any activity on the Premises; nor is there any contamination present on or in 
the Premises; nor is there any ofthe following present on or in ttie Premises: (i) polychlorinated 
biphenyls or substances containing polychlorinated biphenyls; (ii) asbestos or materials 
containing asbestos; (iii) urea formaldehyde or materials containing urea formaldehyde; (iv) lead 
or lead-containing pamt; or (v) radon. The term "contamination" shall mean the unconfined 
presence of toxic or hazardous substances on or in the Premises, or arising firom the Premises, 
which may require remediation under any qiplicable law. For purposes of this Agreement, 
"hazardous substance(s)" shall have the meanmg of "hazardous substance" set forth in 42 U.S.C. 
§9601(14), as amended, and of "regulated substance" at 42 U.S.C. §6991(2), as amended, and of 
any other substances which may be the subject of liability pursuant to any environmental law of 
the United States or the Commonwealth of Virginia. If Seller has any knowledge to the contraiy. 
Seller has checked here (X) to indicate that an addendum labeled "Addendum as to 
Envbonmental Mattere" is attached in which Seller has set forth the details of such knowledge. 
The Addendum, which is attached hereto as Exhibit B, consists of an agreement between tiie 
Seller and the United States of America dated June 9, 1992 relating to the installation by the 
United States ofAmerica of one or more ground water monitoring wells on the Premises, along 
with a letter fitom the Department ofthe Navy dated December 1,2004 providing the most recent 
ground water test results available. 

b. Purchaser will conduct whatever environmental tests or studies it may deem 
necessary or appropriate to satisfy itself as to the environmental condition of the Premises. 
Purchaser therefore shall accept the Premises at Settlement in their "as is, where is" condition. 
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Seller makes no environmental warranty or guarantee as to the condition ofthe Premises, except 
for its representations set forth in the preceding paragraph. Should Purchaser conclude that there 
are any unacceptable environmental conditions related to the Premises, it shall have the right to 
cancel this Purchase Agreement and receive the refund ofthe Deposit. The right of cancellation 
shall cease and terminate upon the occurrence of Settlement hereimder. 

5. Plans. Enpneerine. Title Examination and Records: Warranties. 

a. Seller agrees to provide to Purchaser, at no cost, immediately, but not later than 
five (5) days afier the Effective Date (hereinafter defined), any physical or topographic surveys, 
development information, soil boring or groundwater data, and other agreements affecting ttie 
Premises, all title examuiation records, and a copy of the title insurance policy issued when 
Seller acqubed the Premises as well as any other records relating to the Premises. 

b. At Settlement, Seller will assign to Purchaser all rights in and to any warranties 
applicable to the Premises. 

c. Seller wanants that all mechanical equipment on the Premises is in compliance 
with Federal Raiboad Administration ('TRA") Class 1 Standards as of the date Seller executes 
this Agreement and will remain so as of Settlement. 

6. Seller's Ownerehip 

a. Seller warrants and represents that it is the sole fee simple owner of the Premises 
except for that portion of the Premises underlying Hampton Boulevard over which Seller has 
1922 easement to cross in order to reach Purchaser's property, and that it otherwise has all 
necessary authority to sell the Premises; there are no other contracts for sale or options involving 
the Premises; and no other party has any right, title or interest in the Premises except (i) as 
described in this Agreement; or (ii) for the easements, agreements and other documents of record 
and a£fecting the Premises. Between the date Seller executes this Agreement and Settlement, 
Seller shall not subject the Premises to or consent to any leases, Uens, encumbrances, covenants, 
conditions, restrictions, easements, rights of way, or agreements, or take any other action 
affecting or modifying the status of title or otherwise affecting the Premises, without the written 
consent of the Purchaser; provided however, that Seller's contmued performance of its 
contractual obligations pursuant to ttie Greenbrier Project Agreement described in Section 6.b. 
below both before and after Settlement shall not require such written consent. 

The Premises is affected by a March 15, 1977 operating rights "Agreement" between 
Seller and Norfolk and Westem Railway Company, a copy of which agreement has been 
provided to Purchaser and is attached as Exhibit C hereto. 

b. There are other miscellaneous land title issues affecting the Premises, including 
the aforementioned 1922 easement for Seller to cross Hampton Boulevard, a 2000 agreement 
with the City of Norfolk regarding the installation and maintenance of crossing signals and gates, 
and a 2003 agreement with the City of Norfolk regardmg the access road to Fleet Park, all of 
which documents have previously been provided to Purchaser and are attached hereto as Exhibit 



D. Seller and Purchaser are also parties to an Agreement made and executed as ofthe 5"* day of 
January 2007 between Seller, Purchaser, the Conunonwealth of Virgmia, acting by and through 
the Chief Engineer ofthe Department ofTransportation, the Norfolk Southem Railway, and the 
City of Norfolk ("Greenlnier Project Agreement"), goveming the reconstraction and 
improvement ofa section of Hampton Boulevard and the constiuction of a new grade separation 
rail crossing at that location. This project involves the relocation of part of the track bemg 
conveyed pursuant to this Agreement. This Agreement in no way modifies or superaedes 
Seller's and Purchaser's respective rights and obligations under the Greenbrier Project 
Agreement, or constitutes an assignment of any of Seller's obligations under that Agreement to 
Purchaser, and all of Seller's right, titie and interest in the reconstracted and/or modified rail 
trackage, crossings, and related rail facihties and property at this location at the conclusion ofthe 
reconstraction project pursuant to the Greenbrier Project Agreement are included within the 
Premises being conveyed under this Agreement. Notwithstanding the foregoing, any materials 
owned by Seller or its agents which are used for the reconstraction project which Seller and/or its 
agents intend to remove at the conclusion ofthe Project shall not convey to Purchaser under this 
Agreement. 

7. Zoning and Renilations: Condenmation 

Raiboad owned land is not zoned by local municipalities; there are no eminent domain 
or condenmation proceedings pending against the Premises, and Seller has no knowledge ofsuch 
proceedings or of any intentions or plans, definite or tentative, ttiat such proceedings might be 
instituted; and Seller has no knowledge ofany federal, state, county or municipal zoning or other 
restrictions, rales, or regulations that will prevent ttie utilization ofthe Premises for the purposes 
ofa rail storage yard. 

8. Actions or Suits. 

Unless set forth by Seller in an attachment to this Agreement, Seller warrants and 
represents that there are no actions or suits in law or equity or proceedings by any govemmental 
agency now pending or, to the knowledge ofthe Seller, threatened against Seller in connection 
with ttie Premises, and there is no outstanding order, writ, mjunction or decree of any court or 
governmental agency affectmg the Premises. 

9. Proffere and (Commitments. 

Seller represents there has not been made and will not be made, without Purchaser's 
consent, any proffere or other commitments relating to the Premises, which would impose any 
obligation on Purchaser or its successore and assigns, after Settlement, to make any contribution 
of money or dedications of land or to constract, install or maintain any improvements of a pubhc 
or private nature on or off the Premises. 



10. Ottier Agreements. 

Seller warrants and represents that the execution and delivery of this Agreement, the 
completion ofthe transaction(s) contemplated hereby, and the fulfillment ofthe terms hereof will 
not result in a breach of any of the terms or provisions of, or constitute a default under, or 
conflict with, any agreement, indenture, or other insdrument to which Seller is a party or by 
which it or the Premises is bound, or any judgment, decree, order, or award of any court, 
govemmental body or arbitrator, or any law, rale or regulation applicable to Seller. 

11. Code Compliance. 

Intentionally omitted. 

12. Ottier Adveree Facts. 

Seller knows of no materially adveree &ct, affecting or threatening to affect the Premises 
which has not been disclosed to Purchaser in writing. Between the date Seller executes this 
Agreement and Settlement, Seller will notify Purchaser m writing of any events which occur or 
any facts of which it becomes aware which would make any ofits representations or warranties 
false or misleading. Except as otherwise permitted by Purchaser in writing, in its sole discretion, 
each of the warranties or representations made in ttiis Agreement by Seller shall be trae and 
correct as ofthe date of Settiement. 

13. Settlement. 

a. Settlement and delivery of possession shall be on or before , 
2011, or as soon thereafter as practicable, but not before the Surface Transportation Board 
(STB") rules favorably on Purchaser's Motion to Dismiss described in Section 26 of this 
Agreement, allowing a reasonable time for preparation and qiproval of documents and 
correction of defects reported as a resuU of a title exammation, survey or inspections of the 
Premises ("Settlement"). Settlement shall be held at the offices ofthe Settlement Agent, or at 
such other place as the parties may agree. Seller shall deliver to Purchaser, at Settlement, a fully 
executed Special Warranty Deed conveying the Premises in fee sunple to Purchaser (the 
"Deed"). The Deed shall be in a form satisfactory to the Purchaser. 

b. With the sole exception of any modifications to the Premises resulting fiom the 
Greenbrier Project Agreement, the Premises shall be in substantially the same condition at 
Setdement as on the date Seller and Purchaser execute this Agreement. 

c. Seller shall deliver to Purchaser at Settlement an affidavit, on a form acceptable to 
Purchaser or Purchaser's titie insurance company, signed by Seller, that no labor or materials 
have been fumished to the Premises within the statutory period for the filing of mechanics' or 
materiabnen's liens against the Premises, or if labor or materials have been furnished during the 
statutory period, an affidavit that the costs thereof have been paid in full and no other persons or 
entities have the right of possession of ttie Premises (the "Seller's Affidavit"). 



d. Seller agrees to execute at Settlement any affidavit or forms required by the 
Intemal Revenue Service or ttie Vbginia Depaitment of Taxation to report this transaction and/or 
to exempt the Purchaser from any withholding requirements under applicable law (the 'Tax 
Certificate"). 

e. Seller agrees to deliver to Purchaser or Settlement Agent the following at or prior 
to Settlement: 

(i) The fiilly executed Deed. 

(ii) The Seller's Affidavit 

(iii) The Tax Certificate 

(iv) A fiilly executed Bill of Sale in the form attached hereto as Attachment E, 
conveying to Purchaser any and all Personal Property Usted in Attachment 
F. 

(v) A signed closing or settlement statement prepared or approved by 
Settlement Agent; and 

(vi) Any other documents reasonably requbed by Settlement Agent or 
Purchaser. 

14. Title. 

a. The Premises shall be sold free fix>m all mortgages, deeds of trust, liens, security 
interests, and other encumbrances, except for the operating rights Agreement attached as Exhibit 
C. Title shall be good, maiketable and insurable, without exception, at regular rates by a titie 
insurance company of the Purchaser's choice, subject, however, to those covenants, easements, 
conditions and restrictions of record as of the date Seller executes this Agreement constituting 
constructive notice in the chain of title to the Premises which have not expired by a time 
limitation contained therein or otherwise become ineffective and that do not, in Purchaser's sole 
opinion, materially advereely affect the use and enjoyment of the Premises by Purchaser. 
Without affecting ttie foregoing requirements. Purchaser may elect not to obtain title insurance. 

b. Seller wairants that it owns the Pereonal Property to be sold hereunder and that 
the same shall be firee of liens or security interests at Settlement. 

c. If Seller is unable because of any defect in titie to deliver acceptable title as 
aforesaid at Settlement and Purchaser is unwilling to waive such defect. Purchaser may either (i) 
request Seller to correct the defect if same can be done within a reasonable time not to exceed 
thirty (30) days from the date ofthe Seller's receipt of notice ofthe defect, or (ii) immediately 
terminate this Agreement and cause the Deposit to be retumed to the Purchaser. If Seller is 
unwilling or unable or fails to timely remedy the defect. Purchaser may immediately terminate 



ttiis Agreement upon written notice to Seller and the Deposit shall be retumed to Purchaser 
immediately and no party shall have any further UabiUty hereunder. 

15. Expenses of Settlement. 

a. Purchaser shall pay for its own attomey's fees as well as other charges 
customarily paid by a purchaser of real estate in Virgmia; to the extent the Purchaser is not 
lawfully exempt therefrom. 

b. Seller shall pay for the preparation and/or review of the Deed, any other 
documents it is required to provide hereunder, and its own attomey's fees as well as other 
charges customarily paid by a seUer of real estate in Vbginia, including the Virgmia Grantor's 
Tax. 

c. AH real estate taxes, assessments, utiUty charges, if any, shall be prorated as of 
Settiement. Rent shall not be pro-rated. 

16. Risk of Loss. 

AU risk of loss or damage to the Premises shall be bome by SeUer until Settlement. 
However, in the event of any loss of or damage tp the Premises, or any part thereof, prior to 
Settlement, Purchaser shall have the option, in its sole discretion, to (i) teiminate this Agreement 
or (ii) proceed to Settlement as required hereunder, without decrease in the Purchase Price, 
conditioned upon Seller assigning all its interest in insurance or other payments for loss or 
damage to the Premises. In the event of condemnation or threat of condemnation of any part of 
the Premises prior to Settlement, Purchaser shall have the option, in its sole discretion, to (i) 
terminate this Agreement or (ii) proceed to Settlement without decrease in the Purchase Price 
conditioned upon any condemnation award being paid, credited, or assigned, as appropriate, to 
Purchaser at Settlement. 

17. Inspections. 

a. Seller shall give to Purchaser and its designated agents and representatives full 
access to the Premises during normal business houra throughout the Study Period as defmed in 
Section 17.C., including the right, at Purchaser's own risk, cost and expense, to cause its agents or 
representatives to enter upon the Premises for the purpose of (i) making physical and topographic 
surveys; (ii) conducting such tests, investigations and studies as Purchaser may desbe, including 
those related to engineering, water, groundwater, sanitary and storm sewer, utilities and 
environmental mattere, as well as soil borings. 

b. Purchaser shall, at its expense, restore the Premises to its prior condition to the 
extent of any changes made by its agents or representatives in the event it does not purchase the 
Premises. SeUer shaU fiimish to Purchaser during the Study Period aU information concemmg 
the Premises which Purchaser may reasonably request and which is in the possession of Seller. 



c. Purchaser shall have sixty (60) days firom the Effective Date, or the date on which 
all information and data and the copies of all documents to be provided hereunder are in fact 
provided to Purchaser by Seller, whichever occure last ("Study Period"), to complete the studies 
described in Paragraph 17.a. and to deteimine in its sole discretion that the condition of the 
Premises is satisfactory for the intended use of Purchaser. In the event that Purchaser is not so 
satisfied for any reason whatsoever, at any time prior to the expiration of the Study Period, 
Purchaser shall advise Seller in writing of its intention not to proceed to Settlement under the 
terms of this Agreement, and in such event, this Agreement shall automatically be terminated, 
the Deposit shaU be retumed to Purchaser immediately and no party shall have any UabUity 
hereunder. In the event the Study Period shaU not have expired as of ttie Settlement date set out 
in Paragraph 13, then, at the, option of Purchaser, Settlement may be delayed until ten (10) 
business days following ttie expiration ofthe Study Period. 

d. Nothing in this Agreement shall bar the Commonwealth of Virginia or any other 
agency thereof, (other than VPA or its assigns) firom enforcing any q)plicable laws or regulations 
if contamination by toxic or hazardous substances is discovered on the Premises. 

e. Seller acknowledges that Purchaser is required to prepare and submit an 
Environmental Impact Report ("EIR') for the Premises as requbed by Virginia Code §10.1-1188. 
Ifthe EIR shows environmental impacts or existing conditions which would adversely affect ttie 
Purchaser's use ofthe Premises or would result in the Department of Environmental (QuaUty or 
ttie Govemor not approving this purchase and if Seller, in its sole discretion, is unwilling or 
unable within a reasonable period of time to have such impacts or conditions remedied, then the 
Purchaser, at its sole option, may terminate this Agreement by givmg written notice to Seller. 
SeUer agrees that the approval of the Govemor required by Virginia Code §10.1-1190 is an 
additional condition precedent to the Piurchaser's obUgations under this Agreement. 

If Purchaser fidls to obtain the required approval or tenninates this Agreement, the 
Deposit shall be retumed to Purchaser immediately and no party shall have any further Uability 
hereunder. 

18. Default. 

In the event of any default, the non-defaulting party shall be entitled to pureue any 
remedies at law or in equity in connection with the defiiult of the other party. The election to 
terminate this Agreement under the terms hereof shall not constitute a de&ult. Nothing in this 
Agreement shall be constraed as a waiver of the sovereign immunity of Purchaser or the 
Commonwealth of Vbginia. 

19. Brokerage. 

Each party rq>resents to the other that it has not engaged the services ofany real estate 
broker or agent in connection with the Premises and/or this Agreement. 



20. Prior Agreements: Merger. 

This Agreement superaedes any and all prior underatandings and agreements between the 
parties as to sale ofthe Premises and constitutes the entire agreement between them as to sale of 
the Premises. No representations, warranties, conditions or statements, oral or written, not 
contained herein shall be considered a part hereof This Agreement may not be amended, 
altered, or modified except by an mstrument in writing signed by the party sought to be charged 
therewith. 

21. Miscellaneous. 

a. Subject to the provisions hereof, this Agreement shall bind and inure to the 
benefit of the parties hereto, their heire, personal representatives, successora and permitted 
assigns. No assignment ofthis Agreement shall be pennitted except with the written consent of 
the other party, which consent shall not be withheld unreasonably. The warranties, 
representations and terms ofthis Agreement shall survive delivery ofthe Deed and shall not be 
merged therein. 

b. SeUer agrees to deliver the raiboad tracks, switches and other items affixed to the 
real estate as of the Efifective Date of this Agreement at the tune of Settiement. Such tracks, 
switches and other items shall be in compUance with all appUcable FRA Qass 1 Standards. 
Purchaser and its representatives shaU have the right to make a further inspection immediately 
before Settiement and Purchaser's obligation to settle is subject to the condition ofthe Premises 
complying with die provisions ofthis Agreement. 

22. Notices. 

Any notices required or permitted to be given hereunder shall be deemed to have been 
properly given if sent by United States certified or registered mail, retum receipt requested, 
postage prepaid, or if delivered in hand, as follows: 

If to Purchaser: 

Mr. David M. James 
Director, Contracts & Real Estate 
Virginia Port Authority 
600 World Trade Center 
NorfoUc, Vbginia 23510 

If to Seller: 

Mr. David H. Stinson 
President 
Norfolk and Portsmouth Belt Line Railroad Company 
P.O. Box 7547 
Portsmouth, Virgbiia 23704 



or to such other persons or addresses as the parties may hereafter direct by written notice. 
Notices, except those hand delivered, shaU be deemed delivered two (2) days after being 
deposited with ttie United States Postal Service. Hand delivered notices shall be deemed 
delivered upon actual delivery to the person noted above. 

23. Goveming Law. 

Notwithstanding the place where this Agreement may be executed by any ofthe parties 
hereto, the parties expressly agree that all terms and provisions hereof shall be construed and 
enforced in accordance with the laws ofthe Commonwealth of Vbginia. 

24. Execution and DeUverv of Agreement. 

a. The date upon which this Agreement shall be finally executed by Seller and by 
the authorized representative of Purchaser (with the approval described in Subsections 24.b. and 
24.C.) shall be tiie effective date ("Effective Date") hereof 

b. Notwithstandmg the foregomg, ttiis Agreement shaU be effective and binding 
upon Purchaser only upon q}proval by the Department of General Services, Division of 
Engineering and Buildings, pureuant to Chapter 2 {Fee Acquisition) of the Department of 
General Services/Division of Engineering and Buildings' Real Property Management Manual. 

c. Settiement under this Agreement, and ttie acceptance of deUvery and recordation 
of the Deed firom Seller, shall be expressly subject to and contingent upon the final written 
approval of the Govemor of Virginia or his designee, which shall be appended to and recorded 
with the Deed fiom Seller, and which final approval is required by Virginia Code §2.2-1149. The 
Purchaser may immediately tenninate this Agreement upon the decision ofthe Govemor not to 
give final written approval ofthis acquisition. 

25. Reservation of Easement for Seller to Conduct Rail Freight Operations 

a. Seller reserves unto itself and to its successore and assigns a permanent, 
irrevocable, exclusive, transferable and assignable fieight operatmg easement on and over the 
single segment of raiboad track and associated right-of-way ti'averaing the Premises and 
identified on Exhibit G and consisting of a railroad lme as that term is used in 49 U.S.C. 
§10901(a)(4) extending firom the point on Belt Line's trackage known as West Junction to a 
point of connection with VPA trackage on the west side of Hampton Boulevard (the "Lme"), as 
the same may be replaced or relocated between the same right-of-way on the Premises for the 
purpose of (1) providing rail fireight service to existing and/or future customera located on, 
adjacent to or beyond the Premises described herein and for the purpose of otherwise fulfilling 
Seller's common carrier obUgations, including provision of adequate rail fireight service to 
customere on reasonable request without unreasonable hindrance or delay by Purchaser, (2) 
permitting in SeUer's sole discretion the joint use of the freight operating rights over the Line 
through trackage rights agreements with related third party common carriere and their 
successors, and (3) providing for the use, modification, repab, or removal of existing industrial 
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lead tracks, spur tracks, or sidetracks connected to the l ine, and all subject to Seller's and any 
common carrier trackage rights operator's unfettered right in its sole discretion to abandon or 
discontinue fireight rail service along aU or any part ofthe Line (subject to required governmental 
approvals, if any) (the "Easement"). The abandonment of the obUgation to provide fireight rail 
service over a portion ofthe Line by SeUer shall not result in the tennination ofthe Easement 
with respect to the entire Line, but only with respect to the portion of the Line over which the 
common carrier obUgation is being abandoned. The grant of trackage rights, discontinuance of 
service or abandomnent shall not occur absent authorization from the SurfiK;e Transportation 
Board ("STB"). 

b. Purchaser acknowledges Seller's retained Easement and operating rights and 
agrees that the Deed conveying the Premises shall contaui language which preserves the 
Easement and operating rights set forth in the preceding subparagraph. 

c. Purchaser acknowledges Seller's retained Easement to continue fulfiUbig the 
common carrier obligations associated with the Line. Purchaser further acknowledges that 
Purchaser neither has the intention nor wiU have any right, to hold out, or peimit or Ucense any 
other party to hold out to provide rail service as a common or contract carrier on the Line or to 
circumvent Seller's retained Easement by other means directly or indirectiy. 

d. It is underetood and agreed that Purchaser and Seller shall enter into an operating 
agreement (the "Operating Agreement") m order to coordinate Purchaser's activities on the 
Premises with Seller's operation ofthe Line pursuant to its reserved Easement. Settlement under 
this Agreement is subject to Purchaser and Seller executing the Operating Agreement at or prior 
to Settlement. 

26. Actions before the Surface Transportation Board 

The parties agree that the transaction contemplated herein, in particular. Purchaser's 
acquisition ofthe Premises subject to SeUer's reservation ofthe Easement requbes approval or 
exemption before the STB. Seller agrees to reasonably cooperate with Purchaser with regard to 
any necessary filings it submits to the STB conceming this transaction. The costs of preparing 
and submitting such filings shall be bome by Purchaser. Seller agrees to bear its own expenses 
and attomey fees, if any, should it elect to respond to said STB fiUngs, or otherwise participate in 
an STB proceeding concerning this transaction. Purchaser shall file a Notice of Exemption 
purauant to 49 CF.R. Section 1150.31 no later than three (3) business days after the Efifective 
Date, and shall file a Motion to Dismiss the notice either concurrentiy with or after the fiUng of 
the Notice of Exemption based on the precedent of Maine DOT-Acq. Exemption-Me. Central R. 
Co., 81.C.C.2d 835 (1991). 

[Signature Page to foUow] 
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IN WITNESS WHEREOF, ttie parties have hereunto set ttieir hands and seals. 

SELLER: NORFOLK AND PORTSMOUTH BELT LINE RAILROAD 
COMPANY, a Virginia corporation. 

By: 
Title: 
Date: 

PURCHASER: VIRGINIA PORT AUTHORITY 

By: 
Titie: 
Date: 

STATE OF VIRGINIA 
CITY/COUNTY OF , to wit: 

The foregoing Agreement was acknowledged before me this d̂ay of. 
2011, by ,a8 '_ 
of Norfolk and Portsmouth Belt Line Raiboad Company, a Virginia corporation, on behalf of the 
coiporation. 

My commission expires: 

Notary PubUc 

STATE OF VIRGINIA 
CITY/COUNTY OF ' , to wit: 

The foregoing Agreement was acknowledged before me this d̂ay of. 
2011, by , as '_ 
of Virginia Port Authority, on behalf of the agency. 

My commission expires: 

Notary Public 
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APPROVED AS TO FORM: 
OFFICE OF THE ATTORNEY GENERAL 

By: 
Assistant Attomey General 

Date 

Approved bv the Department of General Services 

Pursuant to the provisions of Chapter 2 (Fee Acquisition) ofthe Department of General 
Services, by its Division of Engineering and Buildings' Real Property Management Manual, I 
hereby approve this Agreement. 

Director, Department of General Services 

Date 
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Eihibtt A to Real Estate Pnrchue Agreaoeat 

LAWYERS TITLE 
INSURANCE CORPORATION 

K • cooa77a« 

A U tbat eartaia plaea er paxeal ef laad, litMata, lying and balnff in U w City ef SbrfelX 
Ifoznarljr in Vmnar'a Creak Mwlatarial Diatriet, Oeoaty ef NOKfelk). Mrginia. and aera 
partienlarXy booadad aad daaeribed ly raf araaea te ttat eertaln plat aatltlad •Bauadaiy 
Barvay of Merfolk aad yertaanutb Baltliaa aalliead for eeaaemfaalth ef yirgiaU Vlxgiala 
Vert Mtherity," datad llu«b t i , aoop, aada ty Wataraay Sanrays • Bnglaaarlnpi l*d.. 
aelMrt ll. Vallafaxre, &.•., ataleli beuadazy aorvay ta saoecdad ia the cleak'a offiee ef tha 
eiseult OBUKt ef the City ef aerCelk, Vlrgiaia, ia Nap leefc •, page -, aa feUoMai 

•t a peinb at tiw jwrtlweeteHi eonwr o£ the Xtarfelk aad lectaaDuth Baltliaa 
Railroad Preperty. aaid eeraer beiag aertb ef the aerth rigtt ot nay of Oteeidirlar Kveaaa 
by appaoKlaaitali; 347 feet along the eaatam zigbt ef aay ef nnptea Boulevard, and balag 
tha aeitbeaatanaaab perttea ef • pareel aaqulrad by tba ODnneBwealtb ef vlrgiaia, 
ipartMBt of TraaapertatieB, by dead datad M a a SO. soos, raoorded la tba desk'a offiee 

vf tbe drealt Ceurt of the City ef Merfelk, Virglala, aa laatrwnat ecooaS7M| aaid point 
being tho Poiab ef Bagtaalagi fron aaid point, along a bearing ef Borth aaMS'ao* Beat. 
410.BV feat along tba aeutbam bondary of tha Vtaltad statea ef Baarloa te a pelntr tbeaea 
alaag • baadag' ef aiartb B«l«'4a" Heat, 7S.00 foat te a peiati thaaee Btetb 04M8'09" 
Beat. 1,180.00 faet te a peiat; theaee Nertb 4*8B'U* Mat, 184.ox faet te a pelati tbaaee 
north 04«48'ao* Baat, 3.7U.38 feeti thaaee along a beariag eC Beath BO«80'OB* Boat. 
JOa.BO foot along tba eonaea lino of xateratate Bouto B M to a pelati U M B O O fleutb 
JB«0l'BS« Noat, 80.oa feat ereaalng tta aallXBad te a peiat, iateraaetiag a eurvai tbanoe 
along aaid eurva te tba left, baviag a radlua ef Boa.80 feat, with a delta eC u*47<ai* 
aad a laagtb of lis.80 feet to tba peiat ef taagaaeyi thaaea from aaid peiat et taagaaoy, 
along the aoKtbnra benadary ofl tha laada aev er fecaarly ?•<*•-•* Btataa ef JMadea aad new 
or foamcly BaBtoaa Haldlag Oatp. Benth B4M8'80* Baatr 8,004.80 feet to a polabi theaee 
aleog tha eaatam boaadaay ef tbe paraal ae«ulrad by tba Ooaanawaaltb of Vlrgiaia 

ef ncaaqpertatloB a beariag ef North ••U'os* neat, ioo.l4 feat te tha velat ef 

a pertlea ef tha aaaa psoperty eoniveyBd te BbrfOlfc aad vortaaeuth Bait Uaa Bailread 
*.i a easpeiaeiea, tay dead frea BeaOh craah Lud Oecpentlea, dated July 17. 1917 aad 

raoorded ia tho dozfc'a offlaa of tha Cireuit Oeust ef tha d t y ef Chaiapaaha (fomerly 
Hbrfolk Oeua^), vlrgiaia la Deed Beek 488, paga S U . 

BBXHB a pertlea et tta aaae preperty eea»eyed te Berfelk a »prtaaeutb Belt Llaa Bailread 
CUBpaiy. a virglala ewperafeiea. by daed fraa ataxfolk-HBovtoa Boada Onvaay, a Virglala 
curpomtion, datad A O y IB, 1917 aad meerdad ia Deed Book 430. page 614. 

BBZHS tha aaaa property ooavayad te tto Barfolk and vortaaeuth Bait tine Bailroad COnpaay, 
a Vlrgiaia eeiporatlea, aad daalgaatod aa Baroel «u« la tta daed fraa tta city ef Bbrfelfc, 
dated Auguat a, 198X and reeerded la toad Book 800, page 804. 



EXHIBIT BTO 
REAL ESTATE PURCHASE AGREEMENT 

[1992 Agreement Between Beh Line and US Government, and December 1,2004 
letter from Department of Navy referenced In Section 4] 
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Exhibit C to Real Estate Purchase Agreemont 

1977 
THIS AGREEMENT, made this ASTfL day of AfA^&A// 

MM, by and between HORFOLK AND WESTERN RAIIHAY COMPANY 

(hereinafter "HW") Md NORFOIK AND PORTSMOUTB BELT LINE 

RAILROAD COHPANV (hereinafter "Belt Line"), 

K l l f i l S S E TH s 

WHEREAS, by deed dated January 4, 1974, NW conveyed 

to t t a Ibiited States Govemnent (hereinafter "Navy") 494.859 

acres of land situate at Sewells"Point In t ta City of Nbrfolk, 

Virginia; 

WHEREAS, as a result of said conveyance, NW's present 

Interchange faci l i t ies with the Navy at the Naval Station 

s t Sevens Point will ta ellodLnaced, tiiereby preventing NW 

from fumlshlng r a i l transportation service to t ta Naval 

Station at t ta present location; 

WHEREAS, the Navy has"eonsCjniwed;eSr. 
* ^.-. ' i l . j ;- •-.j'.'-ri^Sfe 

new rallxoad interehdnj^e 'iffiS 

track within said Itaval Station In' 
. . .\- • .. . r -•?• 

reeeive rail traiaisporeation s8i^ee'ftli3K:#|h-'di^ 

Station; and 

WHEREAS, In ordet to provide'rail trnas'poftdtlo^ servlee'l 

to tha Naval Station at the Navy's new Interchange facilities, 

MW muat acquire tta right to operate over approxliiiately 1.17 

iniles 'of this Belt Line's main line track between its-con-

-iMcelen-'iri«h-NV^'««slde"traek dt West Junction, Norfolk, 

Virginia, and its connection with MW'a side track taginning-

at the east side of Banpton Boulevard, Norfolk, Virginia; 
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NOW, THEREFORE, in consideration of the premises, the 

parties hereto do hereby mutually agree as fbllows; 

(1) The Belt Line hereby grants to NW the right, in 

conjunction with the Belt Line and with any other party to 

which the Belt Line may grant similar rights, to operate 

over the Belt Line's main line track beginning at its con

nection with NW's side track at West Junction, Norfolk, 

Virginia, thence west approximately 1.17 miles to the be

ginning of NW's side track at tta east side of Hampton 

Boulevard, Norfoik, Virginia, said Belt Line track being 

shown in red on Flan No. 16217 which is attached to this 

agreement and hereby nade a part hereof. 

(2) Said Belt Line track shall be used by NW on a 

xun-thTough basis only in order to provlda rati eransporta-

tlon service to the Naval Stacion at the Navy's new Inter

change facilities tarelnabove described and stall not be 

used by NW for any other purpose, including but not limited 

to tta provision of switching service to Industries which 

can be served only through use of said Belt Line track. 

(3) In consideration of the right to operate over 

said Belt Line track. NW shall pay tta Belt Line EXGHT AND 

ONE-HALF CENTS (8-1/2^) per mile for tta movement of each 

loaded and empty railroad ear and each locomotive over the 

1.17 mile length of said track. NW stall provide the Belt 

Line with a mnthly count of cars.and loconDtlves to which 

said paymentB shall apply, and said payments shall be effected j 

by monthly sectlemoncs through the joint facility accounts 

of the parties hereto. 
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In further consideration of tta right to operate over 

said crack, and in full satisfaction of its obligation to 

provide sufficient trackage to the Belt Line as contemplated 

in a resolution of April 10, 1974, of tte Belt Line's 

Board of Directors, KW hereby leases to the Belt Line the 

six (6) tracks at West Junction designated as yard tracks 

in NW's Norfolk Terminal Operations Bulletin No. 28, Issued 

February 17, 1977, for use by the Belt Line for any purposes 

whatsoever; provided, however, that NW nay use said yard 

tracks as long as said use does not Interfere with the 

Belt Line's use thereof. 

(4) Ihe Belt Line shall have tho supervision and 

control of said Belt Line track and shall maintain the seme 

in good condition and repair. 

(5) KVI'B ô c»:citlon over said Belt Line track shall 

be subject.to such reasonable rules and regulations as may 

be Issued from time to time by tta Superintendent of the 

Belt Line. NW shall not operate any railroad equipment 

over said track which is in violation of the Federal Safety 

Appliance Act, any other federal, state or local statutes, 

or any orders, rules or regulations of the Interstate Com

merce Commission. 

(6) The costs of sll loss or damage to property 

(including but not limited to said Belt Line track, rolling 

stock and contents thereof) and injury to er death o£ persons 

axlBlng from the use of said Bolt Line track shall be bome 

na foi1owK; 



(a) Each party shall bear the costs of 

all loss or damage to property (including but 

not limited to property owned by the parties 

hereto) and Injury to or death of persons 

(including but not limited to the employees 

of the parcies hereto) caused solely by its 

own negligence. 

(b) In case of loss or damage to property 

or injury to or death of persons caused by the 

Joint negligence of both parties, or attribu

table to fire, to causes beyond the control of 

either perty, or to unknown causes, each party 

shall bear the costs of all loss or damage to 

its property and injury to or death of tta em

ployees, and of all loss or damage to property 

and li^ury to or death of persons in Its care 

or control. 

(c) All ottar costs of loss or damage to 

property owned by third parties and Injury to. 

or death of third parties not subject to tta 

provisions of subparagraphs (a) and (b) of 

this section and paid in settlement of claims 

for sueh costs prior to judgment in a court of 

law shall be bome by the parties hereto on 

the bests of the comparative negligence of 



each party in causing said loss, damage. Injury 

or death. 

(d) Each party stall pay the cost of 

clearing its own wreckage in tta event of de

railment, except that if such derailment is 

caused by the sole negligence of one of the 

parties, the negligent party shall pay all 

costs of clearing the wreckage of both parties. 

(7) In the event of any difference or dispute arlsinf 

under this Agreement, the same stall be submitted ro arbitrs 

tion. Within thirty (30) days after notice in writing shall 

tave been given by either party of the parties hereto to 

the other, there stall be ctasen one dlstntarasced and com

petent arbitrator by each of the said parties hereto, and 

the two so ctasen shall select a third disintereeted and 

competent arbitrator'^ Tta three arbitrators so chosen 

stall examine into tta cause of dispute or difference, 

and their decision, or ttat of a majority of them, stall 

be final and binding between the parties hereto upon tta 

matter i n question. In case eittar of the parties hereto 

shall fall to appoint an arbitrator within the thirty days 

aforesaid, the arbitrator appointed by the party not In 

default shall appoint an arbitrator for the defaulting 

party and che said two atbltrators stall select a third, 

and arbitration shall proceed in accordance with the 



I 

L 

foregoing terms of this seccion. 

All expenses attending arbitration shall be borne 

equally by the parties hereto. 

(8) This Agreement stall continue In full force 

and effect until terminated by notice given by either 

party hereco to the other thirty (30) days prior to the 

date upon which it is desired that this Agreement atall 

cease and determine; provided, tawever, ttat this Agreement 

shall not be terminated when the result ttareof would be 

to prohibit NW from furnishing rail transportation service 

to the Navy at the Naval Station in violation of military 

requirements for such service or of any orders of the 

Interstate Comnerce Commission, 

(9) Tta agreemenc dated January 19, 1977, previously 

entered into between tbe parties hereto for the purposes stated 

herein is hereby terminated. 

' IN WITNESS WHEREOF, the parties have caused this 

Agreement to be executed on the day and year first above 

written. 

NOBFOLK AND WESTERN RAILWAY COMPANY 

s c m s v s . rusiii."!- c?tnfc»w« 

UTH BELT LIME RAILROAD COMPANY 

PrcRldcnc and Cunoral MniMRcr 



EXHIBIT D TO REAL ESTATE PURCHASE AGREEMENT 

[1922 EASEMENT FROM THE OTY OF NORFOLK TO CROSS HAMPTON 
BOULEVARD; 2000 AGREEMENT WITH THE CTTY OF NORFOLK FOR 

MAINTAINANCE OF SIGNALS, ETC; AND 2003 AGREEMENT WITH CITY 
OF NORFOLK REGARDING ACCESS TO FLEET PARK ] 

SECTION 6.B 



EXHIBIT £ TO REAL ESTATE PURCHASE AGREEMENT 

[BILL OF SALE] 

SECTION 13.E.IV 



EXHIBIT F TO REAL ESTATE PURCHASE AGREEMENT 

[LIST OF PERSONAL PROPERTY BEING CONVEYED] 

SECTION 13 XIV 
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DEED 



FINAL DRAFT 

This Deed is exempt (i)from recordation taxes pursuant to Section 58.1-81 l.A.3. ofthe 
Code of Virginia (1950), as amended, and (ii)from the payment of Clerk's fees pursuant 

to Section 17.1-266 ofthe Code of Virginia (1950). as amended 

DEED 

This DEED is dated the day of , 2011, by and between NORFOLK 
AND PORTSMOUTH BELT LINE RAILROAD COMPANY, a Virginia corporation, 
"Grantor," and the VIRGINL\ PORT AUTHORITY, a political subdivision of the 
Commonwealth of Virginia, "Grantee." 

WITNESSETH: 

That fbr and in consideration ofthe sum of Ten Dollars ($10.00) and other good 
and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the Grantor does hereby grant and convey, with Special Warranty of 
Title, to the Grantee, the land parcel described in Exhibit A attached hereto and made a 
part hereof. 

EXCEPTING AND RESERVING THEREFROM, the following easement, 
covenants, conditions, and restrictions, which Grantor and Grantee acknowledge and 
agree shall run with the land and be binding upon the successors and assigns of Grantor 
and Grantee until such time as Grantor has abandoned the raihoad common carrier 
obligation attached to the Line (as defined below) pursuant to all required govemmental 
approvals: 

a. Grantor reserves unto itself and to its successors and assigns a permanent, 
irrevocable, exclusive, transferable and assignable rail fiieight operating easement on and 
over the railroad track and associated right-of-way traversing tiie Premises described in 
the Real Estate Purchase Agreement between Grantor and Grantee dated May , 2011, 
said track being specifically identified on Exhibit B, hereto, and consisting of a railroad 
line as that term is used in 49 U.S.C. §10901(a)(4) extending from the point on Belt 
Line's trackage known as West Junction to a point of connection with VPA trackage on 
the west side of Hampton Boulevard (the "Line")> as the same railroad track may be 
replaced or relocated between the same right-of-way on the Premises for the purpose of 
(1) providing rail freight service to existing and/or.future customers located on, adjacent 
to or beyond the Premises described in Exhibit A and for the purpose of otherwise 
fulfilling Grantor's common carrier obligations, including provision of adequate rail 
freight service to customers on reasonable request without unreasonable hindrance or 
delay by Grantee, (2) permitting in Grantor's sole discretion the joint use of the freight 
operating rights over the Line through trackage rights agreements with related third party 
common carriers and their successors, and (3) providing for the use, modification, repair 
or removal of existing industrial lead tracks, spur tracks, or sidetracks cormected to the 
Line, and all subject to Grantor's and any common carrier trackage rights operator's 
unfettered right in its sole discretion to abandon or discontinue freight rail service along 
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FINAL DRAFT 

all or any part of the Line on the reserved easement (subject to required govemmental 
approvals, if any)( the "Easement"). The abandonment of the obligation to provide 
freight rail service over a portion ofthe Line by Grantor or any assignee of Grantor shall 
not result in the termination ofthe Easement with respect to the entire Line, but only with 
respect to the portion of the Line over which the common carrier obligation is being 
abandoned. Tlie discontinuance of service or abandonment shall not occur absent 
authorization from the Surface Transportation Board ("STB"). 

b. Grantee, for itself, and on behalf of its subsidiaries and affiliates, and all of 
their successors and assigns acknowledges Grantor's Easement to continue fidfiUing the 
common carrier obligations associated with the Line. Grantee further acknowledges that 
Grantee neither has the intention nor any right, to hold out, or permit or license any other 
party to hold out to provide rail service as a common or contract carrier on the Line or to 
circumvent or unreasonably interfere with Grantor's Easement by other means, directly 
or indirectly. Subject to applicable law, neither Grantee, nor its successors, assigns, 
transferees, and grantees shall have any right to control or to require abandonment or 
discontinuance of common carrier rail service over the Line. 

c. Grantor agrees to establish, in consultation with Grantee, appropriate 
switches and other facilities cormecting the Line to private tracks now existing or to be 
constructed by Grantee on the premises. 

d. Grantee shall not reduce the clearances on the Line whether permanently 
or temporarily, and whether in width, height, weight or length, unless Grantor agrees m 
writing that a proposed reduction in clearances will not impede or hamper its operations 
and that the reduced clearance will continue to meet minimum FRA or other 
govemmental agency regulations or industry standards for minimum safe clearances. 

e. Grantor and a predecessor of Norfolk Southem Railway Company have 
entered into a March IS, 1977 operating rights Agreement, and rights acquired by 
Grantee under this Deed are subject to the rights of Norfolk Southern Railway Company 
under that Agreement. 

f. Grantor and Grantee have entered into an Operating Agreement, dated 
, 2011, for purposes of coordinating Grantee's operations on the premises 

with Grantor's operations on the Line pursuant to the reservation set forth herein, and 
rights acquired by Grantee under this Deed are subject to the terms of that Operating 
Agreement, and any amendments thereto. 

In addition to, and without limitation of the foregoing reservation, this 
conveyance is made subject to covenants, easements, conditions, restrictions, and 
agreements, appearing of record in the chain of title to the property herein conveyed, 
iiisofar as they may be lawfully applicable to the property. 
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Witness the following signature and seal: 

NORFOLK AND PORTSMOUTH BELT LINE 
RAILROAD COMPANY 
a Virginia corporation 

By: 
Title: 

STATE OF VIRGINIA 
CITY/COUNTY OF , to wit: 

The foregoing Deed was acknowledged before me this d̂ay of , 2011 by 
acting in his/her capacity as 

of NORFOLK AND PORTSMOUTH BELT LINE 
RAILROAD COMPANY, on behalf of the corporation. 

My commission expires: 

Notary Public 

Grantor's Address: 
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OFFICE OF ATTORNEY GENERAL 
Approved as to Form: 

By: 
Assistant Attomey General 

RECOMMEND APPROVAL: 
DEPARTMENT OF GENERAL SERVICES 
and its Division of Engineering and Buildings 

By: 
Director 

APPROVAL BY THE GOVERNOR: 

Pursuant to Section 2.2-1149 of the Code of Virginia (19S0), as amended, and as the 
official designee of the Govemor of Virginia, as authorized and designated by Executive 
Order No.88 (01), dated December 21, 2004, I hereby approve the acquisition of the 
property described in the attached or foregoing Deed, aiul the execution ofthis instrument 
for, on behalfof, and in the stead ofthe Govemor of Virginia. 

Secretary of Administration Date 
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Exhibit A 

LAWYERS TrTLE 
INSURANCE CORPORATION 

BCHBDDLB A - C0Q37724 
LBCML OBSCRZmOiir OOMTXMDBD 

All that certain piece or parcel of land, situate, lylnsr and being in the City of Norfolk 
(formerly in Tanner's Creeic Magisterial District, County of Norfolk), Virginia, and more 
particularly bounded and deacrlbed by reference to that certain plat entitled 'Boundary 
Survey of Norfolk and Portsmouth Beltline Railroad for Commonwealth of Virginia Virginia 
port Authority," dated March 23, 2009, made by Waterway Surveys & Bnglneering, Ltd., 
Robert L. Taliaferro, L.8., whieh boundary survey is recorded in tta Clerk's Office of the 
Circuit Court of the City of Norfolk, Virginia, in Map Book.s, page -, a'a followsi 

COMMENCING at a point at the northwastetn comer of the Norfolk and Portamouth Beltline 
Railraad Proparty, said comer being north of the jwrth right of way of Oreenbrlar Avenue 
by approKlmateljr 247. feet along the eastem right of way of Banvton Boulevard, and being 
the northeastemroost portion of a pareel acquired by the Commonwealth of yirglnia, 
tpartment of Transportation, by deed dated Jtme 20, 2006, recorded in the Clerk's Office 

sif the Circuit court of tbe City of Norfolk, Virginia, as inetrument 060025735; said point 
being the Point of Beginiiingr from said point, along a bearing of North 84"45'20" Bast, 
4lO.B7~neb'along .the aouthem boundary of the united states of America to a point 1. thenee 
along a bearing of North 5"16'42" Hest, 75.00 feet to a point; tbence North 04*45'09* 
Bast, 1,350.08 feet to a point; thence North 4*55'19" Heet, 124.Bl feet to a point; thence 
North 84«4S'20" Bast, 3,711.33 feet; thenee along a bearing of South 50"SB'O5« East, 
393.80 feet aleng the common line of Interstate Route 564 to a point; thence south 
39*01'55" west, 50.03 feet crossing the rallFoad to a point, Intereectlng a-curve; thence 
along said curve to thb left, having a radius of 603.80 feet, witb a delta of io*47'll'' 
and a length of 113.50 feet to the point of tangency; thence from said point of tangenoy, 
along the northern boundary of the lands now or formerly united states of America and now 
or formerly Eastern Holding Corp. South 84«4S'20" Nest, S,604.80 feet to a point; thence 
along the eastem boundary of tbe parcel acquired by the Commonwealth of Virginia 
Department of Tranaportation a bearing of North 6*19'05* Neet, 100.14 feet to the Point of 
Beginning. 

"•BING a portion ef the eanie proj^erty conveyed to Norfolk and Portsmouth Belt Line Railroad 
o . , a eozjwration, by deed from Bqush Creek Uind corporation, dated July 17, 1917 and 

recorded in the Clerk'e Office o£ the Circuit Court of the City of Chesapeake (formerly 
Norfolk County), Virginia In Deed Book 438, page 512. 

BBXNG a portion of the same property conveyed to Norfolk t Portamouth Belt Line Railroad 
Coinpany, a Virginia corporation, by deed from Norfolk>Hanipton Roads Company, a Virginia 
corporation, dated July 16, 1917 and recorded in Deed Book 438, page 514. 

BEING the same property conveyed to the Norfolk and Portsmouth Belt Line Railroad Company, 
a Virginia eozporation. and designated as Pareel "U" in the deed from the City of Norfolk, 
dated August 2, 1921 and recorded in Deed Book 508, page 584. 
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OPERATING 
AGREEMENT 



FINAL DRAFT 

OPERATING AGREEMENT 

THIS OPERATING AGREEMENT is made as ofthe day of June, 2011 between 

NORFOLK AND PORTSMOUTH BELT LINE RAILROAD COMPANY, a Virginia 

Corporation, hereinafter called "Belt Line," and the VIRGINIA PORT AUTHORITY, a political 

subdivision, existing under the laws ofthe Commonwealth of Virginia, hereinafter called "VPA;" 

WHEREAS, VPA has agreed to purchase from Belt Line certain property and railroad 

tracks situated in the City of Norfolk, Virginia pursuant to a Real Estate Purchase Agreement dated 

June 2011 ("2011 Purchase Agreement"); 

WHEREAS, as part ofthe 2011 Purchase Agreement, VPA will acquire all rig^t and title to 

a main line of railroad and associated track and right-of-way designated on Exhibit A to this 

Operating Agreement over which the Belt Line has historically provided common carrie fireight 

rail service to VPA and other rail shippers in the Norfolk Intemational Terminals area; 

WHEREAS, under the 2011 Purchase Agreement, Belt Line has retained a permanent, 

irrevocable, and exclusive easement to continue to provide common carrier fieig|ht rail service 

over the main line railroad track and associated rigjht of way being conveyed ("Easement"); and 

WHEREAS, VPA and Belt Line.desire to set forth in this Operating Agreement the terms 

goveming rail operations oyer and maintenance ofthe main line railroad track, associated rig^t of 

way and Easement upon consummation of the 2011 Purchase Agreement and other related 

matters. 

NOW, THEREFORE, in consideration ofthe covenants and agreements herein contained 

and for other good and valuable consideration, the receipt and sufficiency of which is hereby 

acknowledged, it is mutually agreed as-follows: 



SECTION 1. VPA TRACKAGE SUBJECT TO THIS OPERATING AGREEMENT 

The track subject to this Operating Agreement is the segment ofthe Belt Line's main line 

of raiboad track located on the Premises conveyed to VPA by the 2011 Purchase Agreement and 

specifically identified on Exhibit A (the "Line"). The track at issue extends fiom a point on Belt 

Line's track known as West Junction westward and across Hampton Boulevard to a point of 

cotmection with VPA's track on VPA's property. This Operating Agreement also covers any 

portions of the Line that are subsequently relocated or reconstructed over the term of this 

Operating Agreement. 

SECTION 2. TERM ANP TERMINATION 

2.1 This Operating Agreement shall become effective on the date the transaction 

under the 2011 Purchase Agreement is consummated (the "Effective Date"), and shall remain in 

fiill force and effect as long as VPA owns the Line and Belt Line conducts common carrier freight 

rail operations over it, unless terminated beforehand by mutual agreement. The parties agree and 

acknowledge that any termination of the Operating Agreement will not affect the validity, 

continuation or permanent nature ofthe Easement. 

2.2 If the parties wish to terminate this Operating Agreement by mutual agreement 

while Belt Line is still conducting common carrier fiieig|ht rail operations. Belt Line covenants and 

agrees to seek appropriate regulatory approval to convey its Easement to an operator to be 

designated by VPA ("Designated Operator"). Belt Line also covenants and agrees diat, upon 

termination ofthis Operating Agreement by mutual agreement, and upon the receipt of required 

regulatory approvals. Belt Line shall cease its rail operations on the Line, vacate its occupancy of 

any portion ofthe Line and remove any ofits property irom the Line and imderlying property. 



2.3 Belt Line shall not be prevented fixnn discontinuing service or abandoning the 

common carrier obligation attached to the Line under applicable law. In the event of such 

discontinuance or abandonment VPA shall have the right to terminate this Operating Agreement. 

2.4 The rigihts, benefits, duties and obligations running fiiom or to either party under 

this Operating Agreement shall in all events expire (except liabilities incurred prior to termination) 

upon the termination ofthis Operating Agreement. 

2.5 Unless otherwise mutually agreed and with the prior approval of the Surface 

Transportation Board, temiination ofthis Operating Agreement shall not affect the parties' rights 

and obligations under the Easement, or relieve or release either party hereto finrn any obligation 

assumed or fijom any liability which may have arisen or been incurred by either party under the 

terms ofthis Operating Agreement prior to termination hereof 

SECTIONS. PERMITTED USE OF THE LINE 

3.1 Subject to fhe terms and conditions provided herein. Belt Line shall have the 

exclusive right, in its capacity as a common carrier conducting fi^giht rail operations, to conduct 

fireight rail operations with its trains, locomotives, cars ahd equipinent and with its own crews over 

the Line pursuant to its Easement 

3.2 VPA shall have the rigjht to conduct rail operations on the Line, but shall not hold 

itself out as a common carrier by rail and VPA's usage ofthe track shall not unduly interfere with 

the nature and timing of Belt Line's freight rail operations over the Line, or the operations of third 

party railroads who have been granted rights by Belt Line to use the Line as authorized by this 

Operating Agreement. In addition, the parties recognize and understand that Norfolk Southem 

Railway Company ("NSR") has certain operating rigjhts over the Line, as more specifically 

described in a March IS, 1977 operating rigjhts Agreement (the "Operating Rights Agreement") 

between Belt Line and NSR's predecessor. 



3.3 Belt Line shall be entitled to all revenues derived fcom its provision of freight rail 

service on the Line. 

3.4 Belt Line shall retain the fiill common carrier obligation with respect to the Line; 

provided however. Belt Line shall have the right, in its sole discretion, to (i) assign the Easement to 

related third party common carriers and their successors, or (ii) permit joint use of the fireight 

operating rigjhts over die Line through trackage rights agreements to related third party common 

carriers and their successors, both subject to the provisions ofthis Operating Agreement. 

3.5 Belt Line shall have the rigjht firom time to time to inspect the Line and inform 

VPA of any observable conditions that Belt Line maintains might require maintenance or other 

action by VPA pursuant to Section 7. Upon receiving such notification, VPA shall, after 

consultation with Belt Line, and, provided that the work is not required as a result of the 

negligence or willfiil wrongfiil act of Belt Line, its employees, agents or assigns, perform any 

necessary repairs, maintenance or other actions, all at VPA's cost, subject to the other provisions 

ofthis Operating Agreement. In the event Aat the work is required as a result ofthe negligence or 

willfiil wrongfiil act of Belt Line, VPA shall perform any necessaiy repairs and Belt Line shall 

reimburse VPA for the cost of such repairs. 

SECTION 4. SIDING PROVIDED FOR LOCOMOTIVE RUN-AROUND 
OPERATIONS 

4.1 VPA shall at all times during the term of this Operating Agreement make 

available to Belt Line a siding, constracted and maintained at no cost to Belt Line and connected to 

the Line, for the purpose of enabling Belt Line to conduct locomotive run-around operations 

necessary for Belt Line to proyide fireight raibx)ad service to its customers. 

4.2 The particular siding track to be used for this purpose, which may firom time to 

time vary, shall be designated by VPA, which shall make reasonable efforts to keep the designated 



track clear. Belt Line shall provide a minimum of six (6) hours advance notice to VPA in order to 

help ensure that the designated track is clear upon the arrival of a train. Notice under this provision 

shall be provided in a maimer which is reasonable under tiie circumstances. 

4.3 VPA agrees that the obligation to provide Belt Line access to a siding for 

locomotive run-around operations shall be on a twenty-four (24) hour, seven (7) days a week basis. 

VPA's use of the designated siding shall not unduly interfere with the Belt Line's locomotive 

run-aroimd operations. 

4.4 VPA's obligation to provide Belt Line with access to a rail siding pursuant to this 

Section 4 shall not extend to providing access to Belt Line ofthe Line or other VPA-owned track 

for the purpose of storing rail cars or parking trains. Pennission to store rail cars or park trains on 

VPA-owned track must be obtained separately firom VPA. 

SECTIONS. RESTRICTIONS ON USE OF THE LINE 

S.I Belt Line shall not, without prior written consent of VPA, which shall not be 

unreasonably withheld: 

S.1.1 grant any easement, lease, license or right of occupancy in, on, under, 

througjh, above, across or along the Line, or any portion diereof, to any third party that is not an 

assignee or grantee oftrack rights under Subsection 3.4.; or 

S.I.2 cause or knowingly suffer the creation ofany encumbrance or lien on the 

Line or any portion thereof, provided however, that Belt Line and NSR may firom time to time 

amend the Operating Rights Agreement without consent of VPA. Any such grant by Belt Line 

shall not exceed its rights hereunder and shall be subject to this Operating Agreement and the 

Easement. 



SECTION 6. TAXES AND UTILITIES 

6.1 VPA shall be responsible for the payment of all taxes which may be assessed, 

levied, charged, confirmed or imposed by any govemmental authority on the Line and underlying 

right-of-way. 

6.2 Belt Line shall be solely responsible for all costs, expenses, charges, obligations 

and liabilities, ofany nature and kind, relating to or arising fix)m Belt Line's use, occupancy, or 

operations on the Line during the term of this Operating Agreement, except as specifically 

otherwise provided herein. 

SECTION 7. MAINTENANCE OF THE LINE; DISPATCHING 

7.1 The Line shall be maintained to applicable FRA standards by VPA, or a qualified 

third party contractor selected by VPA, at VPA's expense, except to the extent that die costs ofany 

maintenance or repair are incurred as a result ofthe negligence or willfiil wrongfiil act of Belt Line 

or its employees, agents, or assigns, in which case the costs shall be bome by Belt Line. Each shall 

have the right to enter onto the right-of-way and the Line for the purpose of performing necessaiy 

maintenance, subject to providing advance notice to Belt Line, and ensuring that maintenance 

activities will not unduly interfere widi Belt Line's fireigjht rail operations. 

7.2 For the purpose of this Operating Agreement, maintenance will be assumed to 

include (without limitation and subject to applicable FRA standards) replacing rail, checking and 

correcting rail gauge, adding ballast and maintaining vertical and horizontal rail alignment, 

replacing and/or setting spikes, cleaning and lubricating switches, restoring switch and firog points, 

replacing cross ties as needed, removing debris and controlling vegetation and erosion in ri^ts of 

way, and maintaining signals, ligjhts, crossings, and signage. 



7.3 VPA shall, at its own expense, provide the necessary property outside the Belt 

Line right-of-way required for the proper constmction, maintenance and operation of VPA Tracks. 

7.4 In the event that the Line passes over any public or private street or road, or in the 

event any such street or road shall hereafter be constructed across the Line, VPA will, at its 

expense, maintain the crossing in safe and secure condition and comply with all requirements of 

public authority relating thereto. 

7.5 Should VPA M to comply with its obligation to maintain the track, resulting in 

the Line becoming unsafe for freiglit rail operations. Belt Line, after providing advance 

notification to VPA, shall have the right, but not the obligation, to suspend rail operations over the 

Line until such compliance has occurred; provided, however, that VPA shall have 48 hours after 

receiving such notification to implement corrective action consistent with its obligations under this 

section. Should VPA feil to make or cause to be made needed repairs within the 48-hour period, 

and within any additional time as may be reasonable and necessaiy under die circumstances. Belt 

Line may make or cause to be made such repairs at VPA's expense. 

7.6 Dispatch ofthe Line will be by VPA or its agents in coordination with the Belt Line, 

and subject to the Belt Line's permanent easement to conduct freigjht rail operations and the rigjhts 

ofthe NS under the Operating Rights Agreement. 

SECTIONS. ADDITIONS AND ALTERATIONS 

If any changes to, additions and betterments ofthe Line are required by any law, rule, 

regulation or ordinance promulgated by any govemmental body having jurisdiction over the Line, 

or ifthe operations of Belt Line should require any such additions, betterments or retirements, at 

VPA's request to do so, Belt Line shall construct the additional or altered facilities and VPA shall 

pay to Belt Line the cost thereof 



SECTION 9. MANAGEMENT AND OPERATIONS 

9.1 Belt Line shall comply with the provisions ofthe Federal Locomotive Inspection 

Act and the Federal Safety Appliance Act, as amended, and any other applicable federal and state 

and local laws, regulations and rules respecting die operation, condition, inspection and safety of 

its trains, locomotives, cars and equipment while such trains, locomotives, cars and equipment are 

being operated over the Line. Belt Line shall indemnify, protect, defend, and save hannless VPA 

and its agents and employees firom and against all fines, penalties and liabilities imposed upon 

VPA and its agents and employees under such laws, rules and regulations by any public authority 

or court having jurisdiction of the Line, when attributable solely to the failure of Belt Line to 

comply with its obligations in this regard. 

9.2 Belt Line's trains shall not include locomotives, cars or equipment which exceed 

any width, height, weight or other restrictions or capacities ofthe Line. 

9.3 Belt Line shall have exclusive control over the terms and conditions upon which 

it provides railroad transportation services to its customers, to the same extent as if Belt Line 

owned the Line outright, subject to the terms ofthis Operating Agreement. 

SECTION 10. VPA RIGHT OF ENTRY 

In addition to the rigjht to enter upon the rigjht-of-way and track for the purposes of 

fulfilling its obligation to maintain the Line, VPA shall have the rigjht at all times to enter upon the 

property underlying the Line for the purpose of inspecting said property and the track; provided, 

however. VPA's exercise ofsuch right to inspect shall not unduly interfere with Belt Line's fireight 

rail operations over the Line. 



SECTION 11. VPA*s OWNERSHIP INTEREST 

Notwithstanding Belt Line's Easement and its use and control ofthe Line pursuant to this 

Operating Agreement, VPA shall at all times reniain the owner ofall its right, titie and interest in 

the Line. Nothing herein shall be construed as the conveyance of an interest in real or personal 

property. Belt Line shall not take any action inconsistent with the foregoing, and in particular shall 

not represent to third parties that its interest in the Line exceeds that under its retained Easement 

and this Operating Agreement. 

SECTION 12. CONDITION OF TRACKAGE AND FACILITIES 

It shall be the duty of Belt Line to disclose to VPA any reasonably observable defects ofthe 

trackage and faciUties while operating on the Line. 

SECTION 13. LIABILITY 

13.1 To the extent pennitted by Virginia law, VPA and Belt Line agree to assume 

responsibility for any and all claims for any property damage, personal injury and/or death caused 

by their own actions or failure to act under the terms and conditions of this Operating Agreement. 

13.2 Belt Line shall be responsible for (1) any loss and/or liability for loss of, damage 

to, or destruction ofthe propeity of VPA, its employees, agents, contractors or invitees; or any 

other person, entity, agency, firm, partnership or corporation whatsoever to the extent caused by 

the negligence of Belt Line; and (2) any liability for injury to or death ofany person whomsoever, 

in each case relating to, resulting fix)m or arising out of Belt Line's negjligence in the use, 

maintenance of or operations on the Line. 

13.3 Belt Line shall not be responsible for any landowner liability not involving Belt 

Line's negligent use, maintenance or operations on the Line, as VPA shall be and remain the 

owner ofthe real estate underlying the Line, as well as the Line itself 



13.4 At all times under this Operating Agreement, Belt Line shall be responsible for 

causing any contamination to occur, including but not limited to contaminants present in the soil, 

groundwater or soil vapor, located in, on or under the Line to the extent the. presence of the 

I 

contamination is the result ofany act or omission by the Belt Line or its agent(s) or subcontractors. 

In instances where it cannot be detennined with certainty whether Belt Line of VPA was the sole 

cause of any contamination, responsibility under this agreement shall be apportioned between 

them in accordance with applicable law. The term "contamination" shall mean the unconfined 

presence of toxic or hazardous substances on or in the Premises, or arising from the Premises, 

which may require remediation under any qiplicable law. For purposes of diis Operating 

Agreement, "hazardous substance(s)" shall have the meaning of "hazardous substance" set forth in 

42 U.S.C. §9601(14), as amended, and of "regulated substance" at 42 U.S.C. §6991(2), as 

amended, and of any other substances which may be the subject of liability pursuant to any 
I 

environmental law ofthe United States or the Commonwealth of Virginia. At all times. Belt Line 

shall also be responsible if any ofits activities or those of it agents or subcontractors, results in the 

exacerbation of any contamination, including but not limited to those present ih the soil, 

groundwater or soil vqior, located in, on or under the Line, whether known or unknown. 

13.4.1 If contamination fbr which the Belt Line is responsible under this 

agreement is discovered in, on or under real property within the Line right of way, the Belt Line 

shall, at its sole cost and expense, do the following: 

13.4.1.1 Immediately report the presence or release of hazardous substances 

to VPA; 

13.4.1.2 Make any required notifications to and obtain any required 

approvals firom the U.S. Environmental Protection Agency, the U.S. Coast Guard, the Virginia 

Department of Environmental Quality, or other appropriate state or federal agency for the proper 
10 



mana^ment and remediation ofthe hazardous substances in order to restore the real property to its 

condition prior to the presence of the hazardous substances; and, manage, remove and properly 

dispose of any hazardous substances in accordance with any approved plans and all applicable 

laws, regulations and ordinances or as required by VPA to restore die property to its pre-existing 

condition. This shall include, to the extent required, any grading and reinforcement necessary to 

restore the weight-bearing capacity ofthe Line right-of-way. 

13.4.2. If hazardous substances for which Belt Line is not responsible under the 

terms ofthis Operating Agreement are discovered in, on, or under real property within die Line 

right-ofway, Belt Line shall immediately notify VPA. 

13.4.2.1 Belt Line shall indemnify, protect, defend and hold harmless 

VPA and the Commonwealth of Vii;ginia from any and all claims (including but not limited to 

response costs, administrative costs, fines, charges, penalties and cost recovery or similar actions 

brought by a governmental or private party and including third party tort liability) arising, directly 

or indirectiy, firom any presence, threat of release, placement, use, generation, manufacture, 

encapsulation, storage, treatment, disposal, discharge, burial, repair, cleanup, detoxification, 

removal or remediation ofany hazardous substances for which Beh Line is responsible under this 

Operating Agreement. Without limiting its generality, the indemnity above is intended to operate 

as agreements pursuant to Section 107(e) of CERCLA, 42 U.S.C. Section 9607(e) to insure, 

protect, hold haimless and indemnify the indemnified parties firom any liability pursuant thereto. 

13.4.2.2 VPA and Belt Line shall cooperate with each other in the 

prosecution ofany Claims against or the defense ofany Claims made by third parties in connection 

with hazardoiis substances present in, on, or under the Line right of way. Ih addition, each party 

not responsible hereunder for any remediation of hazardous substances shall accommodate any 

reasonable needs and requests of the responsible party hereunder and cooperate widi the 
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responsible party in connection with the responsible party's investigation, analysis of altematives 

and conduct of remedial action. Without limiting die foregoing, the party not responsible 

hereunder shall cooperate in order to preserve and protect the responsible party's rig^t to recover 

costs from other potentially responsible parties, including but not limited to cooperating in 

maintaining consistency with fhe National Contingency Plan or any other regulations ofthe U.S. 

Environmental Protection Agency, or cooperating in the responsible party's conduct of a 

remediation substantially equivalent to one which would be conducted under the supervision ofthe 

Virginia Department of Environmental Quality. All references in this to remediation, remedial 

action, remedial woik and similar terminology include, without limitation, removal and proper 

disposal, if elected by or required ofthe party responsible to remediate. 

13.4.3 VPA shall not create or pennit to be created or to exist upon or about the 

Line any nuisance, public or private, during the term of this Operating Agreement; and, to the 

extent permitted by law, shall assume responsibility for VPA's violation of any applicable law, 

ordinance or ^vemmental regulation, including, without limitation, laws, ordinances and 

govemmental regulations controlling air, water, noise, solid wastes and other pollution control 

stmctures, devices or equipment which may be required during the term and continuance ofthis 

Operating Agreement under any applicable laws, ordinances or govemmental regulations because 

of or arising from the condition of the Line, or any use thereof or operations thereon by VPA or 

those claiming by, througjh or under VPA, exclusive of any violation committed by Belt Line or 

those acting by, through or under Belt Line. 

SECTION 14. INSURANCE 

14.1 Belt Line wairants and represents that, at all times during the term of this 

Operating Agreement, it shall either self insure against all claims which may arise out of or result 

fiom the performance of rail transportation services hereunder by Belt Line or its assigns, or by 
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any subcontractor or by anyone direcdy or indirectiy employed by Belt Line, or it shall purchase 

and maintain such insurance as will protect it from all claims which may arise out of or result from 

the performance of rail transportation services hereunder by Belt Line or its assigns, or by any 

subcontractor or by anyone directly or indirecdy employed by Belt Line. Should insurance be 

purchased, coverages shall be in the amount of $5 million paincident/$10 million cumulative for 

each ofthe covered areas of insurance found below. Such self insurance or insurance shall comply 

with all applicable Virginia state and federal laws and include, but not be limited to, coverages for: 

14.1.1 Claims under Federal Employers Liability Act ("FELA"), disability 

benefits laws and any other employee benefit acts or laws applicable to Belt Line in the 

perfonnance ofits services; 

14.1.2 Claims for damages because of bodily injury, occupational sickness or 

disease, or death of Belt Line's employees; 

14.1.3 Claims for damages because of bodily injury or death of any person 

other than its employees; 

14.1.4 Claims for damages insured by the usual personal injury liability 

coverage and which are sustained by any person as a result of an offense directiy related to the 

employment ofsuch person by Belt Line; 

14.1.5 Claims for damages because of injuiy to or destraction of tangible 

property of VPA or any third party, including loss of use resulting therefirom due to the negligence 

of any employee of Belt Line; 

14.1.6 Claims for damage to or destraction of property of others in Belt Line's 

care, custody or control, including that of VPA. 

SECTION 15. FORCE MAJEURE 

Each party shall be excused fixim the performance ofany ofits obligations under this Operating 
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Agreement where such non-performance is occasioned by any event beyond the non-performing 

party's control, which shall include, without limitation, any order by any federal, state, or local 

^vemmental body, agency, or instrumentality (other than orders relating to correction by the Beh Line 

of its non-compliance with applicable laws and regulations applicable to Belt Line's performance 

hereunder); natural disaster; acts of war; civil disorder, provided however that the party excused 

hereunder shall use all reasonable efforts to minimize its non-performance and to overcome, remedy, or 

remove the cause ofthe force majeure event in the shortest practical time. Neither party shall be liable 

for any damages or costs incurred by the other party that are caused by the occurrence of a force 

majeure event, unless the party claiming the occurrence of a force niajeure event fails or refuses to 

make reasonable efforts to minimize its non-performance and to overcome, remedy or remove the 

cause ofthe force majeure, in which case the continuation ofthe claimed event shall not be an excuse 

for foiling to perform obligations under this Operating Agreement. 

SECTION 16. DEFAULT. NON WAIVER OF SOVEREIGN IMMUNITY 

In the event ofany de&ult, the non-defaulting party, shall be entitied to pursue any remedies at 

law or in equity in connection with the default of the other party. The election to terminate this 

Agreement under the terms hereof shall not constitute a defouh. Nothing in this Agreement shall be 

constraed as a waiver ofthe sovereign immunity ofthe VPA or the Commonwealth of Virginia. 

SECTION 17. SUCCESSORS AND ASSIGNS 

17.1 This Operating Agreement shall inure to the benefit of and be binding upon the 

successors and assigns of the parties hereto; provided, however. Belt Line shall not transfer or 

assign this Operating Agreement, or any of its rights, interests or obligations hereunder, to any 

person, firm, or corporation without obtaining the prior consent of VPA, which consent may not be 
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unreasonably withheld, conditioned or delayed; provided however, that VPA's consent is not 

required for joint use ofthe Line througjh trackage agreements pursuant to Subsection 3.4. 

SECTION 18. GENERAL PROVISIONS 

18.1 This Operating Agreement and each and every provision hereof is fbr the 

exclusive benefit of the parties hereto and not for the benefit of any third party. Nothing herein 

contained shall be taken as creating or increasing any right of any third party to recover by way of 

damages or otherwise against any ofthe parties hereto. 

18.2 This Operating Agreement contains the entire understanding of the parties hereto 

and supersedes any and all oral understandings among the parties. 

18.3 No term or provision of diis Operating Agreement may be changed, waived, 

discharged or terminated excqit by an instrument in writing and signed by all paities to this 

Operating Agreement. 

18.4 All words, terms and phrases used in this Operating Agreement shall be 

constraed in accordance with fhe generally applicable definition or meaning ofsuch words, terms 

and phrases in the railroad industry. 

18.5 All section headings are inserted for convenience only and shall not affect any 

constraction or interpretation ofthis Operating Agreement. 

18.6 This Operating Agreement is the result of mutual negotiations of the parties 

hereto, neither of whom shall be considered the drafter for purposes of contract constraction. 

18.7 This Operating Agreement shall be govemed and construed in accordance with 

the laws ofthe State of Virginia. 
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IN WITNESS WHEREOF, die parties have caused diese presents to be signed by duly 

authorized officers all as and for die day and year first above written. 

NORFOLK AND PORTSMOUTH BELT 
LINE RAILROAD COMPANY 

By ,_ 
President and General Manager 

Date: 

Approved as to form on behalfof 
Norfolk and Portsmouth Belt Line 
Raihx>ad Company 

Approved as to foim on behalfof 
Norfolk and Portsmouth Belt Line 
Raihroad Company 

General Counsel 
Dato: 

Chief Engineer 
Date: 

Approved as to form on behalf of the 
Virginia Port Authority 

By: Jeffirey R. Allen 
Assistant Attomey General 

Date: 

VIRGINL\ PORT AUTHORITY 

By. 
Date: 
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